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difficult,)” and it would be a considerable benefit to eliminate the distinc-
tion altogether.
Tt might be useful, finally, to consider how the Sharon and Westmore-
land stories might have been different if something like these rule§ had
been in force. CBS’s offer of a panel broadcast, opened by an uninter-
rupted fifteen-minute presentation by Westmoreland, would presumably
have counted as an adequate opportunity for rebuttal. So there would have
been no Westmoreland case. Time might have been willing to publish the
“interpretation” of its remarks it offered before and during the trial, which
‘withdrew the most damaging implications of its report. Since Halevy
insisted that his sources continued to confirm their report of the Bikfaya
meeting, Time would not have conceded error in that report as reintef-
preted. But it would have had strong reason to print or report Sharon s
own denial, together with those of whatever witnesses he was permitted by
Israeli security law to quote, as well as to report that it bad had access
neither to Appendix B nor to any official reports of the Bikfaya meeting.
For its lawyers would very likely have told Time that there was a gqod
chance, if Halevy’s sources remained confidential, that a jury might decide
that no reasonable person would believe their story in the face of these
denials. (That is, after all, what the Sharon jury in effect decided, thqugh,
it is true, with the benefit of Justice Kahan’s report about his commission’s

documents.) o _
So the Sharon case might never have occurred either; if so, the hypotheti-

cal rules would have spared our legal system much cost and effort. And

Renata Adler’s great talents and energy, and her flair for provocation,
would have been put to what I am confident would have been better use.

February 26, 1987

The United States stands alone, even among democracies, in the extraor-
dinary degree to which its Constitution protects freedom of speech and of
the press, and the Supreme Court’s great 1964 decision in New York
Times v. Sullivan is a central element in that constitutional scheme of
protection.! The Constitution’s First Amendment provides that. govern-
ment may “make no law . . . abridging the freedom of speech, or of the
press.” In its Sullivan decision, the Court said that it follows that a public
official cannot win a libel verdict against the press unless he proves not
only that some statement it made about him was false and damaging, but
that it made that statement with “actual malice”—that its journalists were
not just careless or negligent in researching their story, but published it
either knowing that it was false or in “reckless disregard” of whether it
was false or not. The decision imposed that strong burden of proof only on
public officials; it left private individuals free to recover damages according
to state law, which traditionally allows plaintiffs to win who prove only
that statements about them are false and damaging.

The Court’s decision freed the press to investigate and report news,
without the “chilling” fear that a jury might seize on some factual mistake
or some journalistic lapse to award a libel verdict that would bankrupt the
publisher. The Sullivan rule has made the American press much less
cautious in criticizing public officials than journalists tend to be in Britain,
for example, where public figures commonly sue newspapers and often
win large verdicts against them.? It is doubtful whether the Watergate
nvestigation, or similar exposés, would have been possible if the Court
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had not adopted something like the Sullivan rule. But as Anthony Lewis
makes plain in Make No Law, his fascinating book about the case, the
decision had even wider importance, because Justice Brennan, in his opin-
ion for the Court, redefined the fundamental premises of the First Amend-
ment in terms that affected not only libel but First Amendment law much
more generally. Though I shall argue, later, that this redefinition was not
as successful, in retrospect, as it might have been, Brennan’s opinion is the
modern foundation of the American law of free speech.

On March 29, 1960, the New York Times published a full-page adver-
tisement titled “Heed Their Rising Voices,” which described the treatment
of protesting black schoolchildren by the Alabama police. The advertise-
ment contained some mistakes of fact. It said that students in Montgomery
had been expelled from school after singing “My Country "Tis of Thee” on
the state capitol steps, though they were actually expelled for a sit-in in the
courthouse grill, and that the students had been locked out of their lunch-
room to “starve them into submission,” which was apparently not true.
L. B. Sullivan, 2 Montgomery city commissioner in charge of the police,
claimed that the advertisement would be understood to be critical of him,
though he was not mentioned in it, and would harm his reputation. He
sued the Times in an Alabama court. After a trial in which the judge
ordered segregated seating in the courtroom, and praised the “white man’s
justice” brought to the country. by the “Anglo-Saxon race,” an all-white
jury, whose names and photographs had been published in the local paper,
agreed that Sullivan had indeed been libeled and awarded him $500,000 in
compensatory and punitive damages. The Tines appealed, finally, to the
Supreme Court. :

Had the verdict stood, the Tirmes would have been seriously damaged,
and few papers of national circulation would have dared to publish any-
thing about race that a southern jury might be persuaded to think false and
Jibelous. The Supreme Court was therefore presumably anxious somehow
to0 overrule the Alabama decision. But the legal background was inauspi-
cious.

Lewis traces the constitutional history of free speech in America from
the adoption of the First Amendment in the eighteenth century to the eve
of the decision in Sullivan. For most of that period, the amendment was
thought to have established only a very limited principle, and therefore
to offer citizens only very limited protection. William Blackstone, the
eighteenth-century English jurist whom American lawyers treated as the
oracle of the common law, had declared that the common law right of
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free speech was a right only against what he called “previous restraint.”
He said government must not prevent citizens from publishing what they
wished, but was free to punish them affer publication if what they had
p}lblished was offensive or dangerous. That was the traditional English
view of free speech: even John Milton, who had campaigned ferociously
against prior restraint in his famous essay Areopagitica, insisted that
speech disrespectful to the Church, once published, could be punished by
“fire and the executioner.”

The American federalists understood the First Amendment in the same
way. In 1798, they adopted the Sedition Act, which made it a crime to
publish intentionally: “false, scandalous and malicious” reports about
members of Congress or the President. Though Madison thought the
Sedition Act violated the First Amendment, and Jefferson pardoned all
those who had been convicted under it when he became President, the view
that only “previous restraint” was impermissible remained the dominant
interpretation of the First Amendment for over a century. Oliver Wendell
Holmes, whose famous dissents later helped to bury that view forever,
embraced itin 1907, when he upheld the contempt conviction of an editor
who had criticized a judge. Holmes said that the main purpose of the First
Amendment was to prohibit prior restraints, and he added that even true
statements could be punished if they were harmful to the judicial process.

By World War I, however, some judges and scholars had adopted
Madison’s different view, at least partly in reaction to a wave of prosecu-
tions under the 1917 Espionage Act, which made it a crime to “attempt to
cause . . . refusal of duty in the military or naval forces.” Lewis describes
that development with reverent excitement. The early heroes of his book
are Learned Hand, then a federal district court judge, who wrote a brilliant
(though immediately overruled) opinion in the Masses case® arguing that
the First Amendment barred prosecuting a magazine whose cartoons
ridiculed the war and the draft, and Zechariah Chafee, a Harvard Law
School professor who wrote an influential law review article arguing that
the amendment was intended to abolish all political censorship except
direct incitement to illegal acts.

Though Holmes, whose skepticism made him reluctant to overturn any
legislative decision, was slower to be converted, he was a lion once he was.
His great dissent in the Abrams case, which declared that the Constitution
commits us to an “experiment” based on the assumption that “the best
test of truth is the power of the thought to get itself accepted in the
competition of the market,” became one of the two classic endorsements
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of free speech before Sullivan.* The other was Louis Brandeis.’s ca}reful,
moving, and optimistic opinion in the Whitney case, concurring in Fhe
Court’s refusal to overrule the conviction of Anita Whitney for supporting
the Wobblies.’ o
By the 1960s, the great Holmes and Brandeis dissents had become
orthodoxy. The old view that the First Amendment copdemned only prior
restraint had been replaced by the very different view smmued in
Holmes’s famous formula: that government could punish pohtlcafl speech
only when that speech posed a “clear and present danger’f to society. But
the Supreme Court had been careful to say, throughqut this revolugonary
period, that not all speech benefited from that protection. .In Cbaplmsk;y v.
New Hampshire, for example, in which the Court said thajc the Eust
Amendment did not protect “fighting words” which provoked munedla}te
violence, it added that the First Amendment also did not apply to obscenity
ivate suits for libel.6 '
Of 'II)EZ latter exception seemed especially secure. The historicgl purpose of
libel law was not to censor or punish the expression of opinion, but to
allow offended citizens to vindicate their reputations. Such suits were
governed by state law, and state courts, not the S}lpreme Court, were the
final judge of what their state’s law was and how it shguld be applied. But
the Alabama jury verdict showed that private libel suits could be used to
restrict freedom of the press on crucial political matters, and Herbert
Wechsler, a distinguished professor at the Columbia Law School ‘whom
the Times had hired to brief and argue its appeal to the Court, decided to
make the revolutionary claim that the First Amendment did apply to state
libel law, after all. The Court unanimously accepted that claim,” Brennan
elaborated it in his landrnark opinion, and the Sullivan rule was born.

Lewis has himself created the genre in which he writes. Early in his career
as a journalist he spent a year at the Harvard Law Schogl as a Nlerpan
Fellow, and then covered Supreme Court decisions, including the Su_ll.zu.an
case, for the New York Times, earning his second Pulitzer Prize and raising
the standard of Supreme Court reporting to a new level of legal sol?hlst1ca-
tion. In 1964 he wrote Gideon’s Trumpet, an account of Gideon v.
Wainwright, the case in which the Supreme Court established the consti-
tutional right of poor people accused of a felony to a court-appointed
laVZZ/IYZII;e No Law is an even better book. Freedom of speech and press 'is
Lewis’s special constitutional concern. He taught the standard course in
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those subjects at the Harvard Law School for many years, and teaches it
now at Columbia Law School as James Madison Visiting Professor. He
has written several important law review articles on the subject. His
account of the craftsmanship of a complex judicial opinion, and of the
unique process through which one justice gathers others under a collective
opinion all can sign, is itself a contribution to constitutional jurisprudence.
Lewis has a journalist’s and a historian’s grasp of the subject, moreover, as
well as a lawyer’s, and his prose is lucid, confident, and dramatic. Make
No Law is exciting history and it is brilliantly told.

Sullivan became a landmark case not just because it revised the constitu-
tional law of libel, but because Brennan’s language and images came to
dominate the whole body of First Amendment law. Yet his opinion, for all
its nobility, did not set out a complete intellectual basis for free speech law.
In order to explain why it was incomplete, I must describe a controversial
issue of constitutional theory.

The First Amendment, like the other great clauses of the Bill of Rights, is
very abstract. It canriot be applied to concrete cases except by assigning
some overall point or purpose to the amendment’s abstract guarantee of
“freedom of speech or of the press.” That is not just a matter of asking
what the statesmen who drafted, debated, and adopted the First Amend-
ment thought their clauses would accomplish. Contemporary lawyers and
judges must try to find a political justification of the First Amendment that
fits most past constitutional practice, including past decisions of the Su-
preme Court, and also provides a compelling reason why we should grant
freedom of speech such a special and privileged place among our liberties.

The old Blackstonian explanation that appealed to many of the First
Amendment’s framers—that the First Amendment was designed only to
protect publication from prior restraint—is now obsolete. What new
explanation, which accounts for the vastly greater protection the amend-
ment is now understood to provide, should take its place? That is a central
question, because judges’ understanding of the point of protecting free
speech will guide their decisions in difficult and controversial cases about,
for example, how far the right of free speech applies to nonpolitical speech,
like art or commercial advertising or pornography, or how far that right is
consistent with legal limitations on political campaign expenditures, or

whether the First Amendment protects racist or sexist speech.
Constitutional lawyers and scholars have proposed many different

justifications for the free speech and press clauses. Most of them fall into

one or the other of two main groups, however. The first treats free speech
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as important instrumentally, that is, not because peqple }Ewe an;(f1 m;m‘;;lcl
moral right to say what they wish, but because allowng ; errll) to oomnt
produce good effects for the rest of us. Fref: spfzech is sai dtio e imp ortar i;
for example, because, as Holmes decla%recii in his Abrams ssent(,1 po ‘1 s
more likely to discover truth and ehmma.te error, O to pro 1k1)ce g o
rather than bad policies, if political discussion is free and uninhibited. thr
for the reason Madison emphasized: that free speech helps to protect the
power of the people to govern themselves. Or for the more comrﬁonsense
reason that government is less likely to becqme corrupt ifit laicks the gc:;:f
to punish criticism. According to these various instrumenta lV1e§vs, e
ica’s special commitment to free speech is based ona national en orsd nent
of a strategy, a collective bet that free speech will do us more goo
long run.
ha%e():efot:g kmi of justification of free speech supposes that fret;;iom of
speech is valuable, not just in virtue of the consequences it }}as, but. ecz:}llsi
it is an essential and “constitutive™ feature of a just pohtlca‘l society tha
government treat all its adult members, except those who are mgomp-‘algf:ni,
as responsible moral agents. That requirernent has two dunenS}ocrlls. bl:l ;
morally responsible people insist on makmg up their ox;rrfl Imn s attelrs
what is good or bad in life or in politics, or W}}at is true and fa ‘s:hm.m,a ters
of justice or faith. Government insults its citizens, and ((iiemehs eir ?u el
responsibility, when it decrees that they cannot b.e trusted to hear v(;p nions
that might persuade them to dangerc?us.or' offensive convictions. i ?al i
our dignity, as individuals, onlj by insisting t‘hailt no one—no oh ci Land
no majority—has the right ttzl vmthhgld an opinion from us on the gr
ot fit to hear and consider it. .
tha;cj: ina:z; people moral responsibility has apqther, more,actwe, :il)spe:t
as well: a responsibility not only to form convictions of one’s ov;n, tutf(;L
express these to others, out of respect anq concern for therg, f ou dose_
compelling desire that truth be knowg, justice served, and the goo :
cured. Government frustrates and denies thaF aspect of moral p‘el.jio'na ty
when it disqualifies some people from exercising these respon.m'bl ities (;1'01
the ground that their convictions rpake thefn'unworthy parucxpantg.de_
Jong as government exercises pol%tlca.l dominion over 2 per.stin, a?these
mands political obedience from him, it may not deny him eit her of th ;
two attributes of moral responsibility, no matter how ‘hateful the Oi];:lon
he wishes to consider or propagate, any more than it may d§ny 1 2;‘2
equal vote. If it does, it forfeits a §ubstant1al ground of its claim tof eﬁds
mate power over him. The wrong is just as great when government for
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the expression of some social attitude or taste as when it censors explicitly
political speech; citizens have as much right to contribute to the formation
of the moral or aesthetic climate as they do to participate in politics.

Of course, the instrumental and constitutive justifications of free speech

are not mutually exclusive.? John Stuart Mill endorsed both of them in O
Liberty. So did Brandeis in his remarkably insightful and comprehensive
concurring opinion in Whitney: he said that “those who won our inde-
pendence believed that the final end of the state was to make men free to
develop their faculties” and that “free speech is valuable both as an end
and as a means,” which is a classic endorsement of the constitutive view.?
Brandeis was right that both kinds of justification are needed in order fully
to explain First Amendment laws it is hardly surprising that so complex
and fundamental a constitutional right as the right of free speech should
reflect a variety of overlapping justifications. 0
The two kinds of justification are moreover similar in many ways.
Neither claims that freedom of speech is absolute; both allow that the
values they cite may be overridden in special cases: in deciding, for exam-
ple, how far military information may be censored. But the two justificat-
lons are nevertheless crucially different, because the instrumental
justification is both more fragile and more limited. It is more fragile
because, as we shall see, there are circumstances in which the strategic
goals it appeals to might well be thought to argue for restricting rather than
protecting_speech. It is more limited because, while the constitutive
justiﬁcatiiﬁeﬂmrinciple, to all aspects of speech or reflection in
which moral responsibility demands independence, the instrumental one,
at least in its most popular versions, concentrates mainly on the protection
of political speech. ' .

If the point of freedom of speech is only to ensure that democracy works
well—that people have the information they need in order to vote prop-
erly, or to protect democracy from usurping officials, or to ensure that
government is not corrupt or incompetent—then free speech is much less
important in matters of art or social or personal decisions. The First
Amendment then protects sexually explicit literature, for example, only on
the strained and easily resisted assumption that people need to read such
literature in order to vote intelligently in national or local elections. Indeed,
some scholars who accept the instrumental view as the exclusive justifica-
tion of free speech have argued, as Robert Bork did, that the First Amend-
ment protects nothing buz plainly political speech, and does not extend to
art or literature or science at all." Even those who reject that view, on the
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ground that literature and science can sometimes bear on politics, never-
theless insist that the main burden of the First Amendment is the protection
of political speech, and that any protection the z.:lmendme;.rlt offers for other
kinds of discourse is derivative from that principal function. o
Brennan scemed to rely almost exclusively on the %nstru_mental justifica-
tion in his opinion for the Court in Sullivan. He lilmted First Amendment
protection to cases involving libel of “public officials” r.ath?r Fhan extend-
ing protection to all libel defendants. He quoted Madison’s mstruurilentai
argument that free speech is necessary in order to make the people er§ o
the government rather than the other way axoppd. He ql.loted passages
from earlier Supreme Court decisions emphasizing tl}e dlffgrent nstru-
mental argument Holmes had made in his Abrams dissent, in which he
said that truth emerges in a free market of ideas. He quoteq, for examp_le,
Learned Hand’s endorsement of the same instrumental claim: f‘ [The Fl;st
Amendment] presupposes that right conclusions are more likely to bg
gathered out of a multitude of tongues, than through any kind of authori-
cative selection. To many this is, and always will be folly; but we hgve
staked our all on it.”12Only at one point did Brennan suggesta constitutive
justification for free speech. He spoke of “the citizen-critic” of govern-

ment: he said, “It is as much his duty to criticize as it is the official’s duty to
bl

administer,” and cited Brandeis’s opinion in Whitney, which, as I said,
recognized that free speech is an end as well as a means. BuF Bre@an
limited even this isolated suggestion of a constitutive justification to the
political context.’? . o . ‘

He was not just following a rhetorical tradition in endgrsmg the instru-
mental view. As Lewis demonstrates, Brennan was anxious to make h1s
decision seem as little radical as possible—perhaps he could not otherwise
have collected five other justices to support his opinion—and he therefgre
wanted to overrule the traditional exemption of libel actions from the First
Amendment only to the degree absolutely necessary to prevent states from
using libel to muzzle political criticism. The .mstrumental ]usuﬁcanon was
very well suited to that purpose, because it seems to explam' why it lls
particularly important to protect speech Fhat is critical of pub]‘lc officia 5.
The goal of helping the marketplace of ideas generate the wisest Pubh;

" choice of officials and policies is particularly badly served when criticism of
officials is driven from that market. . . .
In retrospect, however, Brennan’s near exclqave rehgnce, on the mstru—1
mental justification, as well as his emphasis on the special role of pqhqoa
‘speech, seems regrettable even if it was necessary to collect a majority,
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because it may, unwittingly, have reinforced the popular but dangerous
assumption that that is all there is to the First Amendment, and that the
constitutive justification is either misplaced or unnecessary. In fact, relying
exclusively on the instrumental justification is dangerous for free speech in
ways that have already begun to be realized, and that may grow more
serious now that Brennan and Thurgood Marshall, two of the most
devoted defenders of free speech in the Court’s history, have been replaced
by David Souter and Clarence Thomas. .

We should start, in considering that danger, by noticing that the
Madisonian version of the instrumental justification, on which Brennan
particularly relied, cannot provide an intellectually acceptable justification
even for the First Amendment’s political core. Madison’s argument that
free speech is necessary if the people are to be in charge of their own : ‘
government does explain why government must not be allowed to practice
clandestine censorship which the people would reject if they were aware of
it. But that argumentdoes not explain why the majority of people should i
not be allowed toA4 p/gs/es censorship that it approves and wants. A refer- ]
endum might well reveal, for example, that a majority of Americans would h
prefer goverdment to have the power to censor what it deems to be
politically and diplomatically sensitive material, such as the Pentagon
Papers. If so, then the Court’s obviously correct decision that government i
does not have that power! can hardly be justified by Madison’s instru- w
mental argument, except on the most implausibly paternalistic grounds. 53
The great expansion of First Amendment protection in the decades after g
World War I plainly contracted, rather than expanded, the majority’s e
power to have the form of government it itself wants. i

Some of that expanded protection can of course be justified on the ‘
different instrumental argument made by Hand and Holmes: that the truth
about political issues is more likely to emerge if no idea is excluded from
the discussion. It'is certainly plausible that the public will make more
intelligent decisions about race and civil rights if newspapers are free to N
write about these matters without fear of libel suits, and better decisions
about war and peace if newspapers cannot be stopped from publishing
documents like the Pentagon Papers.

But even this form of the instrumental argument cannot justify some of i
the most important of the federal court decisions expanding First Amend- I
ment protection in recent decades, including the Supreme Court’s decision, g
in Brandenburg v. Ohio, that states may not punish someone who says, |
wearing a hood at a Ku Klux Klan rally, that “the nigger should be
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returned to Africa, the Jew returned to Israel,”*s and the Seventh Circuit’s
decision that a small band ‘of neo-Nazis could not be prevented frorp
marching with swastikas in Skokie, Illinois, Wher_e'many Holocgust survi-
vors lived.1¢Ts our electorate really in a better position to choose its leaders
or its policies because it permits spe-ech of that kind? Would we l;e c1111 a
worse position to sift truth from falSIty——WO}lld Fhe marketplace)o ideas
be less efficient—if Klansmen or Nazis or sexist bigots were silent?

It might be said that we cannot trust Ieglsl_atFors or. judges to drayv
distinctions between valuable and worthless pollt{cal comment, so that in
order to protect serious newspapers discussing serious issues we must a}llso
protect Klansmen and Nazis spreadjng.l}ate and causing pain. B;;jtgf; uzlt
slippery-slope argument ignores the ability of lawyers to draw difficult
distinctions here as they do in every other part of the l'aw.«If the SupFerge
Court can distinguish political speech from commerc1a1‘ speech, Which it
has decided enjoys much weaker constitutional protection, thg} it could
also distinguish racist or sexist speech from other forms of political com-
ment. It could uphold a statute carefully drafted to out!avv only speech t}ilt
insults people on grounds of race, religion, or gender, in the manner of the
British Race Relations Act, for example. )

I emphasize this point not, of course, to recommend such a course, out
to show that the instrumental justification does not offer much genuine
protection against a statute of that character. In fact, the Supreme Court
will soon rule on just such a statute. In December 1991, it ‘heard.o‘ral
argument in R.A.V. v. St. Paul and will presumably announce its dec1§1<?n
sometime this spring. The City of St. Paul adopted an orimance prohlblt—
ing display of a symbol that can be expectfsd to cause “anger, alarm or

resentment in others” on the basis of their race, religion, or sex, and
providing a ninety-day jail sentence for thaF offense. Robert Viktora f;vazs
prosecuted, under that ordinance, for burning a cross on a black- family’s
Jawn. Of course burning a cross on someone else’s lawn is fgrb1ddeg by
ordinary criminal law, and Viktora will be tried for that.ordmary crime
even if the Supreme Court decides that he cannot be .pumshed under the
special ordinance. The Vikfora case raises thg question Whe.ther al state
may constitutionally make an assault a special crime, carrying a larger
sentence, because it is intended to express a conviction the community
disapproves of. The Court’s decision will undoubtedly have r§pe{:cuss:1€)ns
for the constitutionality of the regulations that many state universities,
which are subject to the First Amendment, have recer_ltlyls;ldopted forbid-
ding speech that expresses racial or sexual hatred or bias.
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It is very important that the Supreme Court confirm that thé First
Amendment protects even such speech; that it protects, as Holmes said,

even speech we loathe. That is crucial for the reason that the cons[{:itutive

justification of free speech emphasizes: because we are a liberal society
committed to individual moral responsibility, and any censorship on
grounds of content is inconsistent with that commitment. The mstrur\ngn-
tal arguments Brennan relied on in Sullivan are now being widely used,
however, not to support but to undermine that view of liberal society. In a
recent defense of campus constraints on “politically incorrect” speech, for
example, Stanley Fish insisted, “Speech, in short, is never and could not be
an independent value, but is always asserted against a background of some
assumed conception of the good to which it must yield in the event of

conflict.” Fish rejects the very possibility of what I called a constitutive

defense of free speech; he insists that any defense must be instrumental,
and that censoring politically incorrect speech will serve the instrumental
purpose better than freedom will.’s ,

Catharine MacKinnon, Frank Michelman, and others have offered a
similar argument for censoring pornography and other material offensive
to women. They say that since women are more effective participants in
the political process when they are not insulted by offensive material, the
mstrumental goal of effective democracy is actually better served by invad-
ing than protecting freedom of speech. They suggest, for example, that the
ordinance Indianapolis adopted in response to a feminist campaign, which
prohibited, among other kinds of literature, materials that “present
women as enjoying pain or humiliation or rape,” would have improved
rather than compromised democracy, because such literature “silences”
women and so decreases their voice and role in democratic politics. The
Seventh Circuit Court of Appeals, in an opinion by Judge Frank Easter-
brook which T have discussed elsewhere,!® rejected that argument, and held
the statute unconstitutional because it outlawed not obscene publications
generally, but just those promoting a particular idea or attitude. Easter-
brook tacitly relied on the constitutive rather than the instrumental
justification for free speech, and the Supreme Court can honestly declare
the St. Paul ordinance invalid, as it should, only if it too recognizes that
justification as well as repeating the old instrumental rhetoric.

An instrumental argument is also used to support bills pending in
several state legislatures, and a federal bill introduced by Republican
Senator Mitch McConnell of Kentucky now being considered by the
Senate Judiciary Committee, which would allow a victim of sexual assault
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to sue a pornographic film or video’s producer or distributor for damages
if she claimed the cause of the crime was that her attackers had watched
th%lfl?elégzizllel with the Alabama libel law that Sullivarn held unconstitu-
tional is striking. If such antipornography laws are adopted, either feder-
ally or in particular states, juries in civil cases will be able to dest.roy a
publisher or distributor by deciding that a rapist had Watched a pargcular
video, that that video is covered by the statute in question, and that it had
incited his crime. Jurors who understandably despise V}olent pornography
might well accept such a claim in spite of the fact that no respectable stud}i
or evidence has shown any causal link between pornography and actua
violence.20 Since the trial would be a civil action for damages, the prdlqary
protections of the criminal law process would not apply. A rapist m}gl}t
even cooperate by testifying that pornography did cause his crime: crifni-
nals have often claimed, as if it were a kind of excuse, that their acts were
caused by something they read or saw.?! Video shops would beco;ne
extremely cautious about the films they stocke.d; they would be loath, for
example, to stock The Accused, a much-praised film abgut gang raphe,
which would fall under the descriptions of pornography in some of the
proposed laws.2 As Leanne Katz, who has formed a feminist group tc;
fight the legislation, has said, the idea “that there should be a legal cause o

. . . - htenin
action for what is ‘caused’ by exposure to 1d¢as, is a truly frightening

prospect.”? :

Tn a recent decision, the Supreme Court of Canada accepted a different -

instrumental argument for upholding a statute censoring certain forms of
pornography.?* The Canadian Charter of nghts and Frgedoms plzjr;ects
freedom of expression, though with qualifications the First Amen fe.nt
does not recognize. The Canadian Court conced.ed that the.effect of tgs
ruling was to narrow that constitutional protection, but said that ; e
proliferation of materials which seriously C.)ffeljld the valiue's fundamenta to
our society is a substantial concern which ]ustlﬁeslrestrlctmg. the otherwise
full exercise of the freedom of expression.” That is an amazing statement.
It is the central, defining, premise of freedom of §Peech jchat the offensive-
ness of ideas, or the challenge they offer to traditional 1dea§, cannot be a
valid reason for censorship; once that premise is abandoned it is deﬁcult' to
see what free speech means. The Court added that‘ some sexually explicit
material harms women because “materials portraying wormen as a class ﬁs
objects for sexual exploitation and abuse have a negative impact on the
individual’s sense of self-worth and acceptance.” But that kind of harm is
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so close to mere offensiveness that it cannot count, by itself, as a valid
reason for censorship either. Every powerful and controversial idea has a
potential negative impact on someone’s self-esteem. The Canadian Court,
presumably, would not uphold a ban on nonpornographic literature
whose purpose was explicitly to deny the equal worth of women, no
matter how persuasive or effective that objectionable literature might be.?s
These trends are ominous for liberty and for democracy. If Brennan had
given a more prominent place to the constitutive justification in his restate-
ment of the First Amendment premises in Sullivan, it would now be easier
for American courts to reject the arguments that appealed to the Canadian
Supreme Court, and to hold statutes like the St. Paul ordinance and laws
providing tort actions against video distributors unconstitutional. The
Supreme Court’s more general treatment of sexually explicit literature
might also have been different if he had done so. The Court has several
times declared that obscenity falls outside the protection of the First
Amendment altogether, on the instrumental ground that obscenity has no
“redeeming social value.” As the great First Amendment scholar Harry
Kalven pointed out long ago, it strains common sense to think that a

 society in which hard-core pornography is freely available is better placed

to discover the truth about anything for that reason.2s But it has proved
enormously difficult for the Court to distinguish obscenity from sexually
explicit material that does have at least some redeeming value. The Court
has changed its mind about the ground of distinction so often and pro-
duced so many unworkable tests that Justice Stewart’s frank declaration
that he couldn’t define obscenity but knew it when he saw it became the
most-quoted judicial pronouncement on the issue.2”

Though Brennan had himself declared, mn 1957, that the First Amend-
ment did not protect obscene speech or publication,?® he changed his mind
in 1973, and declared in a dissenting opinion that, “in the absence of
distribution to minors or obtrusive exposure to unconsenting adults,” the
Constitution prohibits government from suppressing any materials as
obscene.?” He tried to reconcile this view with the instrumental justification
of free speech he had earlier endorsed by emphasizing the “institutional”
difficulties courts face in distinguishing obscene from valuable work. But
this, once again, was strained, and failed to persuade the Court. If, on the
other hand, past decisions, and particularly his own Sullivan decision, had
more clearly recognized the constitutive justification of free speech, he
would have had a more natural and persuasive argument for his change of
view. It is obviously inconsistent with respecting citizens as responsible
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moral agents to dictate what they can read on the‘basis of some 0fﬁ<}:11a1
judgment about what will improve or destroy thel%‘ character;,) or what
would cause them to have incorrect views about soc.lal matters. '
The worst and most threatening consequence of ignoring tk’le constitu-
tive justification is undoubtedly, however, the Supreme Court’s appa}lhng
decision in Rust v. Sullivan.3! The Court upheld the Reagan' adnumsFra-
tion’s reinterpretation of a 1970 congressional statute, Whlch pr0v1<'1es
funds to a variety of hospitals for “family Planmng” services but forbids
that any of the funds be used for abomqns, to mean that perigr%rfl
working in such services may not even discuss that procedure. e
administration’s order forbade doctors, nurses, or co‘u1.1'selors even to
respond to patients’ questions about abortion; it prohibited therln11 cfirorn
answering, for example, if a patient a.lsked them where she could get
abortion information, or whether abortions were legal. .
In March 1992 the Bush administration amended thevregulauons to
allow doctors in federally financed facilities, though not nurses or.other
personnel, to discuss abortion. (The director of National Right to Life, an
anti-abortion group, said he did not object to the men@ent Eegfuse
“very little of the abortion counseling has been done by physmgns: )3 But
the Court’s decision, which sustained the gag rulg even when it did apply
to doctors, is a dangerous precedent. The Court re]eFted the argument t}}at
the rule violated the First Amendment; it said that since doct.ors W‘h.O WlS.h
to advise their patients about abortion are free to resign their positions ;111
federally financed family planning services ?.Ild segk ]obs elsewhere; t e
government was not censoring anyone but simply d1qatmg how mongy it
supplied must be spent. The decision was very widely c'oric‘;lglrrll)ne as
illogical and irresponsible, and we must ~hope thgt one fiay it will become
as infamous an example of bad constitutional adjudication as ‘Fh’e Lochner
case, and other agreed Supreme Court rnistakes: But the dec1s1qn would
not have been possible, I believe, except for the mﬂuencg of thp idea that
the exclusive or cardinal purpose of the First Amendm.ent is the instrumen-
tal purpose of ensuring a free flow of political expression. . .
No one thinks that the government could use its cen.tral role in helping
finance health care in order to dictate the political opinions doctors Worlfc-1
ing in hospitals supported by federal funds can express. Governme'nt. cou
not allow such doctors to praise the government’s health care pohags but
forbid them to criticize those policies, for example. From the standpoint pf
any competent constitutive justification of free speech, however, any dis-
tinction between such a plainly improper gag rule and the one the Court
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upheld is illegitimate. From that perspective, a doctor must be as free to
give information he believes necessary for his patient’s health or well-being
as he is to express political opinions. Requiring doctors, as a condition of

their employment, not to give their patients medical information the pa-

tients request denigrates the moral responsibility of doctor and patient
alike.

Suppose Brennan had set out to base his decision in the Sullivaz case not
on the relatively narrow ground he chose, which emphasized the instru-
mental justification of free speech, but on the broader ground I have been
recommending, which emphasizes the constitutive justification as well. He
might nevertheless have restricted the scope of a broader ruling to libel

*suits by public officials, on the ground that no more general scope is

necessary to protect the moral independence of journalists and their audi-
ence. But he would at least have considered a much wider rule, which
would have applied the current requirement that plaintiffs who are public
officials or public figures must show the defendant was guilty of “actual
malice” to all libel suits for damages by all plaintiffs against all defendants.
That wider rule would protect a newspaper that had honestly but mistak-
enly published damaging information about a professor or a dancer or a
businessman as well as about a sheriff or a general. Anyone who claimed
that he had been libeled would be required to prove that the defendant yvas
malicious, and not just careless or unlucky, in publishing the information
the plaintiff claimed was false.-

In fact Brennan himself recommended a rule very nearly that broad in a
later case, in which he said that even a private individual should be
required to satisfy the Sullivan test if he sued over a statement discussing a
matter “of public or general concern.”3* As Thurgood Marshall, who
disagreed, pointed out, “all human events are arguably within the area of
‘public or general concern,”” so very few plaintiffs would not be covered by
Brennan’s suggestion. In that same case, Justice Harlan recommended a
rule extending the Sullivan limitations to private individuals who sought
presumed or punitive damages for libel. Since plaintiffs seek such damages
in almost all important cases, Harlan’s suggestion would have had much
the same effect as Brennan’s. But neither suggestion was accepted by a
majority of the Court, and there is no reason to think that a majority
would ever have adopted the simpler and more straightforward rule I
mentioned, which would apply the Sullivan test automatically to all plain-
tiffs. Nevertheless, it is worth considering the merits of such a rule.
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It would hardly be unfair to require a libe.l 'p?a/intiff to §hoyv at leas‘F th;t
the press was in some way at fault in pubhsbng what it did. That is the
normal standard in almost all other civil actions for ‘damages.. I cannot
make you pay on every occasion when you do something that injures }rfle
in some way—by damaging my property, for example. I must show c’; at
the injury was your fault, that it was the result of your not bavmg vacl:lt.e S
Jawyers say, reasonably in the circumstanc§s. The law 'of libel has 1stf>r1—
cally been an exception to this general principle: according to common law

the plaintiff needed to prove only that what the defendant said was

damaging to him, not that the defendant behaved uflreasonably in saylr}g
it; indeed, the burden fell on the defendant to prove that what he had saud
was true, not on the plaintiff to prove that it was false. Thgt odd (an
unjustifiable) exception for libel actions remains part of British law even
nol‘;‘iélinly, a proper regard for freedom of speech requi.res at least thalt): .thls
exception be ended, for the benefit of all speakers or writers on any subject.
The Sullivan rule, of course, goes further, because it d§mands that the
plaintiffs it covers prove that the defendant was not just calfeles.s but
published in bad faith or recklessly. But if the argument .that justifies a
more strenuous burden of proof in libel cases for publ.lc figures—the
argument that such a rule is necessary if the press is to jfuncuon fearlessly—
is not unfair to them, it is difficult to see why extenghng that' argument to
' ordinary plaintiffs would be unfair to them either. It is sometimes saud"cha:cf
public figures have chosen to enter the kitchen gnd must not complam o
the heat. But that argument has grown progressively weaker as the Conirt
has expanded the range of the plaintiffs who fall under the Sulf’zvgn rule,
from public officials to public figures who are deﬁneq as pubh.c in so_rnle
other way. In any case, the argument begs the question: pl.lbhc officials
have consented to a greater risk of being libeled only if therg is some other
reason why people in that position should have less protection than more
i le. -
pn%i?rg i;?riuld have been no injustice, then, in a much more general
revision of libel law. A more general revision would have saned the Court,
moreover, from the hopeless task I just mention_ed, the.ta§k it unde'rtofok,
in the years after Sullivan, when it decided which Rlamuffs were 11‘(1:1 i:t
subject to the higher burden of proof that‘ the Sullivan ru.le created. ;
Lewis explains, Brennan’s original distinction betw’een quhc officials arll1
all other plaintiffs gave way, first, in the CQun s decision that Wally
Butts—head coach of the University of Georgia, who, the Saturday Eve-
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ning Post said, gave away his team’s game plans to the Alabama coach,
Bear Bryant, before the big game between the two schools—was a public
“figure” though not an “official,” and was therefore subject to the Sullivan
rule.% Brennan’s distinction gave way more comprehensively in the later
Gertz case, when the Court created an intermediate category of protection:
it held that though a liberal lawyer who had been libeled by a John Birch
Society publication was not a public figure, and so did not have to meet the
strict Sullivan test of proving actual malice, he nevertheless had to prove
that the defendant was at least negligent in publishing falsehoods about
him, because the statements he complained of concerned a matter of
political interest.36
So the Court has found it difficult to make the various discriminations -
its rules now require, and its categories seem arbitrary from the perspective
of the instrumental view of free speech they are supposed to reflect. Movie
stars, for example, have been classified as public figures, and so must
satisfy the actual malice standard when they sue tabloids for false reports
about them, though, as Lewis points out, celebrity gossip hardly contrib-
utes to the efficiency of the political process in discovering truth or wis-
dom. Lewis would regret any general extension of the Sullivan rule to all
libel plaintiffs, however, because he thinks that the Court would not be as
zealous in protecting that rule if the rule had much more general applica-
tion. But, as he recognizes, the significant extension of protection since the
original decision has not so far caused any reduced enthusiasm for the rule.
There is the important possibility, moreover, that a general extension
would set in motion an even more radical reform of American libel law
which, in the end, would benefit both libel plaintiffs and press freedom.
The Sullivan rule has not proved as effective a protection of the press’s
freedom to report on politics 2s commentators initially expected. As Lewis
says, celebrations stopped when lawyers and the press realized that the rule
gave well-financed public-figure plaintiffs an opportunity to inflict great
damage on the press by claiming that what the press published was, indeed,
malicious or reckless. The much-publicized suits by Ariel Sharon against
Time and General William Westmoreland against CBS in 1984 illustrate
the difficulty: though Time won a qualified jury victory and Westmoreland
finally abandoned his suit, both Time and CBS were seriously damaged by
the publicity, cost, and dislocations of long trials in which their honesty and
competence were the chief topics of investigation.3”
In another long and expensive trial, Herbert v. Lando, CBS argued that
it should not be required to engage in the time-consuming task of produc-
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ing volumes of confidential reports, internal memoranda, and other mate-
rial that the plaintiff said he needed to review in order to prove actual
malice.38 The Supreme Court said that the press could not have it both
ways: if the law required the plaintiff to prove that the defendant knew
what it said was wrong, or that it published in disregard of its truth, then
it would be unfair to allow the defendant to withhold any information the
plaintiff might need to prove that. So the press is still in jeopardy of
suffering great financial loss if it publishes what opponents with rich
supporters are prepared to argue is false and malicious.

Lewis describes sensible proposals that several commentators have of-
fered for revising libel law to help solve that problem, while also giving
people reasonable protection against false and malicious statements.*
Under the present law libel plaintiffs seek to redeem theif reputation by
winning huge jury awards whose purpose is not to compensate them for
any actual financial loss they may have suffered, but to punish the press.
Reformers hope to separate these two ingredients of a libel suit by allowing
a plaintiff to sue, not for monetary reward, but. simply for a judicial
declaration that what the press said was false. Under one version of that
proposal, someone who thinks he has been libeled must inform the pub-
lisher of facts which he believes show that what it published was false.
Unless the publisher prints a sufficiently prominent correction, the plaintiff
may sue for a judicial declaration of falsity, and an order requiring the
defendant to report that declaration.* Since there would be no prospect of
damages, the truth or falsity of what was published would be the only
issue, and no question of the defendant’s malice or negligence would be
raised. The Sullivan rule would have no application. In most cases the trial
would be expeditious and inexpensive, and an unfairly libeled plaintiff
would be able to secure a judicial declaration that he had been unjustly
attacked. ‘

It is a further question how far such a declaration would help restore a
plaintiff’s reputation. Sensational statements in one newspaper, even one
with a reputation for inaccuracy, are widely copied in other media, and 2
judicial declaration that the statement was an error might not be as widely
reported, even if the offending paper was itself required to report that
decision. So even if states were to adopt a new form of legal action,
allowing a plaintiff to sue just for a judicial declaration of falsehood, they
might continue to allow a plaintiff to sue for damages for loss of reputation
as well, if he so wished. But there would then be no reason not to apply the
Sullivan rule to all damage claims, so that both public figures and private
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ind.ividuals would have the option of suing for a judicial declaration, in
which case they need prove nothing except the falsity of the publication’ or
for damages, in which case they must show that the press published ’the
falsehood knowingly or recklessly.*!

Reform of that general character would be more likely, in fact, if the
Court did insist that the same rules apply to everyone. So far no st;te has
changed its libel law in the way the reformers recommend. In 1985
Charles Schumer, a congressman from Brooklyn, introduced a federal bili
along the lines of these suggestions, but his bill failed. The Supreme Court.
cannot itself order a change of that complex character in state libel law
though it might perhaps go some distance toward it, by ruling, for exam-,
ple, that a state must accept a prominently printed correction as a full
defense. Congress or the states would be more likely to make the change
themselves, however, if the Court had declared that ordinary people as
well as public figures must meet the Sullivan test in order to collect dam-
ages for libel. Private individuals would then be anxious to find some
quicker and less expensive means of vindicating their reputations, and a
suit for a judicial declaration would be a valuable alternative. No legal
scheme can provide an ideal solution to the inevitable conflict between free
sp.eech and the protection of private reputation. Nor is there any reason to
think that the Supreme Court will expand the Sullivan rule in the way I
suggest. But a unified system which treats all plaintiffs and all defendants
aﬁke seems more in the interests of everyone—press, public, and private

citizens—than the present set of complex and unstable rules.

Sullivan was a monumental decision, for all the reasons Lewis skillfully
reports. Brennan’s decision freed the American press to play a more
.conﬁdent role in protecting democracy than the press plays anywhere else
in thg world. It does not detract from his achievement that the intellectual
premises of his argument must now be expanded, in the face of very
different threats to liberty from those he confronted in that case, and that
the libel law he constructed, radical for its time, i now Sﬁfﬁcie,:ntly well
established to be simplified. Sullivan was a cracial battle in the defense of
our first freedom. But now we have new battles to fight.
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